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ACTION CALENDAR
February 19, 2019

(Continued from January 29, 2019)

To: Honorable Mayor and Members of the City Council

From: Commission on Labor

Submitted by: Libby Sayre, Chairperson, Commission on Labor

Subject: Council Referral-Proposed Amendments to Berkeley’s Living Wage 
Ordinance: Berkeley Municipal Code Chapter 13.27

RECOMMENDATION
Adopt first reading of an Ordinance proposing revisions to Berkeley’s Living Wage 
Ordinance, BMC Chapter 13.27, revising Sections .020, .050, .070, .080 and .090 and 
adding Sections .045, .110, .120, .130, and .140 to make the application and 
administration of the LWO consistent with the MWO where appropriate, and modifying 
Sections .040 and .050 to 1) limit waivers of the LWO for a maximum of one year,  and 
2) clarifying when employees covered by the LWO are entitled to receive the cash value 
of the health care benefit.  

FISCAL IMPACTS OF RECOMMENDATION
None.

CURRENT SITUATION AND ITS EFFECTS
At its September 16, 2014 City Council meeting, the Council referred to the Commission 
on Labor policy changes to the city’s Living Wage Ordinance. The referral specifically 
directed the Commission to consider:

1. Amending Section 13.27.050.A to allow an employee the right to opt out of an 
employer provided medical benefit plan and still receive the higher compensation 
amount (currently $15.99 per hour) as cash in lieu if they provide proof of alternative 
coverage under a medical benefit plan; and

2. Amending the posting requirements, retaliation, complaint process, and enforcement 
sections to conform to the language in the recently adopted Minimum Wage Ordinance.

Throughout 2015 and 2016, the Commission’s focus prioritized policy changes to the 
city’s Minimum Wage Ordinance (MWO) and Paid Sick Leave Ordinance (PSLO) and 
the Commission did not have any significant discussion or action on the Living Wage 
Ordinance referral. 
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After much discussion and consideration in 2017, the Commission approved two 
separate motions on two separate dates.   On January 17, 2018 the Commission 
approved the following: 

M/S/C (Wilkinson/Fillingim) to adopt revisions to the Living Wage Ordinance with all 
changes as discussed [and enumerated below] except for section 13.27.050A regarding 
compensation required to be paid on specified employees, which includes the employee 
health care opt-out provision.  This will be discussed and decided at March meeting. 
(Ayes: J. Fillingim, S. Frankel, L. Sayre, W. Bloom, M. Wilkinson, N. McClintick, Noes: 
None. Absent: P. Castelli (departed @ 8:15pm). Recused: K. Schriner. 

Summary of the Commission’s Recommended LWO Revisions from January 
2018:

1) Add a definition of “Service Charges” Section 13.27.020
2) Amend the language related to “Waivers” Section 13.27.040
3) Add a Section related to Notice, Posting and Payroll Records, adapted from the 

MWO, Section 13.27.045
4) Clean up the language in Section 13.27.050 to make the Ordinance consistent 

with the Minimum Wage Ordinance by: 
a. deleting references in Section A to specific dollar amounts and replacing 

them with compliance with rates that are updated annually; and 
b. adding language regarding rules for collection and distribution of Service 

Charges in Section E. 
5) Remove an exemption for “on-call” workers, Section 13.27.070
6) Revise “Retaliation” language to be consistent with MWO, Section 13.27.080
7) Revise “Complaints to the City” language to be consistent with MWO, Section 

13.27.090
8) Add “Relationship to other requirements” language, Section 13.27.110
9)  Add “Application to Welfare-to-work programs”, Section 13.27.120
10)  Add “Fees” language, Section 13.27.130
11)  Add “Severability” Language, Section 13.27.140

This action intended to make the provisions and application of the LWO more 
comprehensive and consistent with other labor standards programs, such as the MWO 
and the PSLO. This motion did not include any action on the Council referral to consider 
a policy recommendation related to an employee having the option to select the cash 
value of the medical benefit requirement. The motion did, however, include one 
significant policy proposal related to waivers of the LWO. The Commission 
recommended that the LWO be revised to allow only allow temporary waivers of the 
LWO requirement for up to one year. 
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At the March 21, 2018 and July 18, 2018 Commission meetings, the Commission 
discussed allowing employees to have the option to take the cash value of the medical 
benefit offered by an employer. At the July 18, 2018 meeting, the Commission opted not 
to recommend changes related to medical benefits due to concerns regarding 
potentially increasing the number of Employees that would seek the cash benefit and 
not maintain medical coverage and also due to the complexity of verification and 
enforcement of this provision.  At their July 18, 2018 meeting, the Commission 
approved the following:

M/S/C (Fillingim/Castelli) to keep language related to the medical benefit as is and not 
change the Ordinance to allow Employees the option to take the cash value of the 
medical benefit. Ayes: Castelli, Frankel, Bloom, Fillingim, Schriner, Sayre. Noes: None
Absent:  McClintick. Leave of Absence:  Jones, Wilkinson. Recused:    K. Schriner. 

As mentioned above, all of the proposed changes to the LWO, with exception of limiting 
the duration of an LWO waiver to one year, aim to make the language of the LWO more 
consistent with the provisions of the MWO so that staff can bring more efficiency and 
consistency to the guidelines and administration of the LWO as part of the labor 
standards and enforcement program. 

BACKGROUND
The City of Berkeley’s LWO was enacted June 21, 2000. The purpose of the ordinance 
is to ensure businesses in a contractual relationship with the City pay their employees a 
wage that can support a family at or above the poverty level. The Living Wage 
Ordinance requires that public funds be expended in such a manner as to facilitate 
individual self-reliance by employees of City contractors, lessees, recipients of City 
financial aid and their respective subcontractors. HHCS staff manage the LWO as part 
of the city’s labor standards and enforcement programs.  

ENVIRONMENTAL SUSTAINABILITY
There are no identifiable environmental effects or opportunities associated with the 
subject of this report

RATIONALE FOR RECOMMENDATION
The proposed changes will streamline investigations and enforcement and make 
administration more efficient and effective by bringing consistency with other city labor 
standards and ordinances. 

ALTERNATIVE ACTIONS CONSIDERED
Make no changes to the LWO or adopt only some of the Commission’s 
recommendations. 

CITY MANAGER
See City Manager companion report.
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CONTACT PERSON
Delfina Geiken, Commission Secretary, HHCS, 510-981-7551
Nathan Dahl, Community Development Project Coordinator, HHCS 510-981-5405

Attachments: 
1: Ordinance – Track changes
2: Ordinance – Without track changes
3: September 16, 2014 City Council Referral to Commission on Labor 
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ORDINANCE NO.       -N.S.

AMENDING BERKELEY MUNICIPAL CODE CHAPTER 13.27; PAYMENT OF LIVING 
WAGE TO EMPLOYEES OF CITY CONTRACTORS

BE IT ORDAINED by the Council of the City of Berkeley as follows:

Section 1.  That Berkeley Municipal Code Chapter 13.27 is amended to read as follows:

PAYMENT OF LIVING WAGE TO EMPLOYEES OF CITY CONTRACTORS

Sections:

13.27.010 Title and purpose.
13.27.020 Definitions.
13.27.030 Contractors, users of public property, City financial aid recipients and 

subcontractors subject to the requirements of this chapter.
13.27.040 Waivers.
13.27.045 Notice, posting, and payroll records.
13.27.050 Compensation required to be paid to specified employees.
13.27.060 Required contract provision.
13.27.070 Exemptions.
13.27.080 Retaliation and discrimination prohibited.
13.27.090 Employee complaints to City.
13.27.100 Private rights of action.
13.27.110 Relationship to other requirements.
13.27.120 Application of Living Wage to Welfare-to-Work programs.
13.27.130 Fees.
13.27.140 Severability.

Section 13.27.010  Title and purpose.
This ordinance shall be known as the "Berkeley Living Wage Ordinance." The 

purpose of this ordinance is to protect the public health, safety and welfare. It does this 
by requiring that public funds be expended in such a manner as to facilitate individual 
self-reliance by employees of City contractors, lessees, recipients of City financial aid 
and their respective subcontractors. 

Section 13.27.020  Definitions.
The following definitions shall apply throughout this ordinance:
A. "City financial aid recipients" means all persons or entities that receive from the 

City direct assistance in the form of grants, loans, or loan guarantees, in-kind services, 
waivers of City fees, real property or other valuable consideration in an amount of more 
than $100,000 in any 12-month period. This term shall not include those who enjoy an 
economic benefit as an incidental effect of City policies, regulations, ordinances, or 
charter provisions.
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B. "Marina zone" shall mean all land held in trust by the City of Berkeley pursuant to 
the Public Trust Tidelands grant from the State of California to the City of Berkeley, 
Stats. 1962, Ch. 55; specifically, Aquatic Park and all land, including submerged land, 
which is west of Marina Boulevard as it is presently constructed and as if it were 
extended, in both northerly and southerly directions, to the Berkeley city limits and all 
land north of Spinnaker Way as it is presently constructed and as if it were extended to 
the shoreline, to the east, and to the Berkeley city limits, to the west.

C. "Non-profit" shall mean a non-profit organization described in Section 501c(3) of 
the Internal Revenue Code of 1954 which is exempt from taxation under Section 
501(c)(3) of that code, or any non-profit educational organization qualified under Section 
23701(d) of the Revenue and Taxation Code. 

C.D. "Service Charge" means all separately-designated amounts collected by an 
Employer from customers that are described in such a way that customers might 
reasonably believe that the amounts are for Employees or services rendered by 
Employees, including but not limited to those charges designated on receipts under the 
term "service charge," "automatic gratuity charge," "delivery charge," or "porterage 
charge."

Section 13.27.030 Contractors, users of public property, City financial aid 
recipients and subcontractors subject to the requirements of 
this chapter.

The persons and entities described below shall comply with the minimum 
compensation standards established by this chapter to the employees specified herein:

A. For-profit  vendors  of  services,  which  employ  six  or  more  employees  and  
receive  contract(s) for $25,000 or more in a 12-month period. Compliance shall be 
required during the term of said contract(s) as to any employees who spend 25% or 
more of their compensated time engaged in work directly related to the said contract(s).  

B. Non-profit vendors of services, which employ six or more employees and receive 
contracts of $100,000 or more in a 12-month period. Compliance shall be required 
during the term of said contract as to any employees who spend 50% or more of their 
compensated time engaged in work directly related to a City contract.

C. Lessees of public property, licensees, concessionaires, and franchisees, which 
employ six or more employees and generate $350,000 or more in annual gross 
receipts. Compliance shall be required during the lease term with regard to any 
employees who spend 25% or more of their compensated time on the leased property, 
or engaged in work directly related to the license, concession or franchise.

D. City financial aid recipients, which receive more than $100,000 in loans, or other 
cash and/or non-cash assistance in any 12-month period. Compliance shall be required 
for a period of five years following receipt of the aid with regard to employees who 
spend 25% or more of their compensated time engaged in work directly related to the 
purpose for which the City provided the aid.

E. Entities within the boundaries of the Marina Zone which employ six or more 
employees and generate $350,000 or more in annual gross receipts. Compliance shall 
be required with regard to any employees who spend 25% or more of their 
compensated time in the Marina Zone.

F. Subcontractors and sublessees of any of the entities, persons, or recipients 
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described in subparagraphs A through D. Compliance shall be required during the term 
of the contract between the City and the prime contractor, lessee, licensee, 
concessionaire, franchisee or City financial aid recipient as to any employees who 
spend 25% or more of their compensated time engaged in work directly related to the 
City contract, lease, license, concession, franchise or agreement providing financial aid. 

Section 13.27.040  Waivers.
The City Council may temporarily waive the requirements of this chapter upon a 

finding and determination that such a waiver is in the best interests of the City. Such 
waivers may not cover a period longer than 365 days, and may not be renewed or 
reissued to the same party in order to cover additional time. All waivers previously 
issued by the City shall expire 365 days after this Chapter becomes effective. 

13.27.045 Notice, posting, and payroll records.
A. By May 1 of each year, the Department shall publish and make available to 

Employers a bulletin announcing the adjusted Living Wage rate, which shall take effect 
on July 1. In conjunction with this bulletin, the Department shall by May 1 of each year 
publish and make available to Employers, in all languages spoken by more than five 
percent of the work force in the City, a notice suitable for posting by Employers in the 
workplace informing Employees of the current Living Wage rate and of their rights under 
this Chapter. 

B. Every Employer subject to the Living Wage Ordinance shall post in a conspicuous 
place at any workplace or job site in the City where any Employee works, the notice 
published each year by the Department informing Employees of the current Living 
Wage rate and of their rights under this Chapter, including healthcare and Paid Sick 
Leave. Every Employer shall post such notices in any language spoken by at least five 
percent of the Employees at the work-place or job site. Every Employer shall also 
provide each Employee at the time of hire with the Employer's name, address, and 
telephone number in writing. 

C. Employers shall retain payroll records pertaining to Employees for a period of four 
years, and shall allow the City access to such records, with appropriate notice and at a 
mutually agreeable time, to monitor compliance with the requirements of this Chapter. 
Where an Employer does not maintain or retain adequate records documenting wages 
paid or does not allow the City reasonable access to such records, the Employee’s 
account of how much he or she was paid shall be presumed to be accurate, absent 
clear and convincing evidence otherwise. Such records shall include the amount of 
hours worked, wages paid, and shall state, in unambiguous terms, the manner in which 
the Employer made their required healthcare expenditures for each Employee.

D. Every Employer shall post a notice in a conspicuous place at any workplace or 
job site in the City where any Employee works explaining how Service Charges are 
distributed among Employees. Employers shall report the amount of money collected as 
Service Charges to Employees no later than the end of the pay period when they were 
collected. In order to ensure that the distribution of Service Charges is lawful, 
Employers shall, upon request by an Employee, make available their records of sales 
and associated Service Charges in a given pay period.
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Section 13.27.050 Compensation required to be paid to specified employees.
Except as provided in Section 13.27.060, an employer subject to this chapter 

pursuant to Section shall provide to its covered employees the following minimum 
compensation terms for the duration of the covered period:

A. Wages. If the employer pays at least $1.62 per hour per employee towards an 
employee medical benefits plan, which allows the employees to receive employer-
compensated care from a licensed physician, the employer shall pay employees an 
hourly wage of not less than $9.75. If the employer does not provide the employees with 
such a medical benefit plan, the employer shall pay employees an hourly wage of not 
less than $11.37. The hourly wage rate required by this section will be adjusted 
automatically or modified annually pursuant to subsection D.

A. Wages. All employers subject to this chapter shall pay the required Living Wage 
rate. In addition, all subject Employers shall offer a medical benefit plan equal to or higher 
than the benefit rate requirement. If the employer does not offer the employees with such 
a medical benefit plan, the employer shall pay employees an hourly wage of not less than 
the Living Wage rate plus the value of the medical benefit rate. The hourly wage rate and 
health care expenditure rate required by this section will be adjusted automatically or 
modified annually pursuant to subsection D. The new rates shall be announced by May 
1 of each year and shall become effective on June 30 of that year.

B. Time-off. Employees shall be entitled to at least 22 days off per year for sick 
leave, vacation, or personal necessity. Twelve of the required days off shall be 
compensated at the same rate as regular compensation for a normal working day. Ten 
of the required 22 days may be uncompensated days off. Employees who work part-
time shall be entitled to accrue compensated days off in increments proportional to that 
accrued by full-time employees. Employees shall be eligible to use accrued days off 
after the first six months of satisfactory employment or consistent with employer policy, 
whichever is sooner. Paid holidays, consistent with established employer policy, may be 
counted toward provision of the required 12 compensated days off.  

C. Additional compensation permissible. Nothing in this chapter shall be construed 
to limit an employer's discretion to provide greater wages or time-off to its employees. 

D. The wage rates required in subsection A shall be adjusted annually, effective 
June 30, to reflect increases during the preceding year in the Consumer Price Index for 
all urban consumers in the San Francisco-Oakland area, as published in April of each 
year by the U.S. Department of Labor, Bureau of Labor Statistics. 

E. Notification of rights under chapter. Employers subject to this chapter pursuant to 
Section 13.27.030, shall give written notification to each current and new employee of 
his or her potential rights under this chapter in a form provided by the City. Such notice 
shall also be posted prominently in areas where it will be seen by all employees. (Ord. 
6765-NS § 1, 2003: Ord. 6583-NS § 2, 2000: Ord. 6548-NS § 2, 2000)

E. Distribution of Service Charges. Service Charges shall be used by the Employer 
to directly benefit the Employees. No part of these charges may be paid to the Employer. 
This section does not apply to any tip, gratuity, money, or part of any tip, gratuity, or 
money that has been voluntarily paid or given to or left for an Employee by customers 
over and above the actual amount due for services rendered or for goods, food, drink, or 
articles sold or served to the customer. No part of this chapter shall be construed to limit 
or prohibit the amount of any tip or gratuity left for an Employee. No Employer or agent 
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thereof shall deduct any amount from wages due to an Employee on account of a Service 
Charge or gratuity, or require an Employee to credit the amount, or any part thereof, of a 
Service Charge or gratuity against and as a part of the wages due to the Employee from 
the Employer or reduce required benefits of an Employee. Each Employer shall define 
the chain of service and associated job duties entitled to a portion of the distributed 
service charges and notify the Employees of the distribution formula as well as provide in 
writing to each employee its plan of distribution of service charges to employees. This 
Section shall not be applied to any events for which the employer already had a contract 
in place at the time the revised ordinance is adopted. 

Section 13.27.060 Required contract provision.
Every City contract, lease, license, concession agreement, franchise agreement or 

agreement for financial aid with an employer described in Section 13.27.030 or 
amendment thereto shall contain provisions requiring it to comply with the requirements 
of this chapter as they exist on the date when the employer entered its agreement with 
the City or when such agreement is amended. Such contract provisions shall address 
the employer's duty to promptly provide to the City documents and information verifying 
its compliance with the requirements of this chapter, and sanctions for non-compliance. 

Section 13.27.070 Exemptions.
The requirements of this chapter shall not be applicable to the following employees:
A. An employee participating in a temporary job-training program in which a 

significant component of the employee's training consists of acquiring specialized job 
readiness knowledge, abilities or skills (e.g., the importance of proper work attire, 
punctuality and workplace demeanor.) 

B. An employee who is under 18 years of age, employed by a non-profit entity for 
after school or summer employment or as a trainee for a period not longer than 120 
days. 

C. An employee working for the employer for a period not exceeding six months in 
aggregate during any 12-month period. 

D. Volunteers. 
E. Employees of contractors on City public works projects subject to the 

requirements of Division 2, Part 7, of the California Labor Code, when said code 
requires compensation greater than that required by this chapter. 

F. Employees who are standing by or on-call according to the criteria established by 
the Fair Labor Standards Act, 29 U.S.C. Section 201. This exemption shall apply only 
during the time when the employee is actually standing by or on-call. 

G.F. An employee for whom application of the requirements of this chapter is 
prohibited by state or federal law. 

H.G. An employee subject to a bona fide collective bargaining agreement 
where the waiver of the provisions of this chapter are set forth in clear and 
unambiguous terms in such an agreement.

Section 13.27.080 Retaliation and discrimination prohibited.
A. No employer shall retaliate or discriminate against an employee in his or her 

terms and conditions of employment by reason of the person's status as an employee 
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protected by the requirements of this chapter. 
B. No employer shall retaliate or discriminate against a person in his or her terms 

and conditions of employment by reason of the person reporting a violation of this 
chapter or for prosecuting an action for enforcement of this chapter. (Ord. 6548-NS § 2, 
2000) It shall be unlawful for an Employer or any other party to discriminate in any 
manner or take any adverse action (including action relating to any term, condition or 
privilege of employment) against any person in retaliation for exercising rights protected 
under this Chapter. Rights protected under this Chapter include, but are not limited to: 
the right to file a complaint or inform any person about any party's alleged 
noncompliance with this Chapter; and the right to inform any person of his or her 
potential rights under this Chapter or otherwise educate any person about this Chapter 
or to assist him or her in asserting such rights. Protections of this Chapter shall apply to 
any person who mistakenly, but in good faith, alleges noncompliance with this Chapter. 
Taking adverse action against a person within ninety (90) days of the person's exercise 
of rights protected under this Chapter shall raise a rebuttable presumption of having 
done so in retaliation for the exercise of such rights.

Section 13.27.090 Employee complaints to City.
A. An employee who alleges violation of any provision of the requirements of this 

chapter may report such acts to the City. The City Manager may establish a procedure 
for receiving and investigating such complaints and take appropriate enforcement 
action. 

A. Guidelines. The Department shall be authorized to coordinate implementation 
and enforcement of this Chapter and may promulgate appropriate guidelines or rules for 
such purposes. The Department shall seek out partnerships with community-based 
organizations and collaborate with the Labor Commission to facilitate effective 
implementation and enforcement of this Chapter. Any guidelines or rules promulgated 
by the Department shall have the force and effect of law and may be relied on by 
Employers, Employees and other parties to determine their rights and responsibilities 
under this Chapter. Any guidelines or rules may establish procedures for ensuring fair, 
efficient and cost-effective implementation of this Chapter, including supplementary 
procedures for helping to inform Employees of their rights under this Chapter, for 
monitoring Employer compliance with this Chapter, and for providing administrative 
hearings to determine whether an Employer or other person has violated the 
requirements of this Chapter.

B. Reporting Violations. An Employee or any other person may report to the 
Department any suspected violation of this Chapter. The Department shall encourage 
reporting pursuant to this subsection by keeping confidential, to the maximum extent 
permitted by applicable laws, the name and other identifying information of the 
Employee or person reporting the violation. Provided, however, that with the 
authorization of such person, the Department may disclose his or her name and 
identifying information as necessary to enforce this Chapter or other Employee 
protection laws. Any complaints received shall be treated as confidential matters, to the 
extent permitted by law. Any complaints received and all investigation documents 
related thereto shall be deemed exempt from disclosure pursuant to California 
Government Code, Sections 6254 and 6255. In order to further encourage reporting by 
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Employees, if the Department notifies an Employer that the Department is investigating 
a complaint, the Department shall require the Employer to post or otherwise notify its 
Employees that the Department is conducting an investigation, using a form provided by 
the Department.

C. Investigation. The Department shall be responsible for investigating any possible 
violations of this Chapter by an Employer or other person. The Department shall have 
the authority to inspect workplaces, interview persons and request the City Attorney to 
subpoena books, papers, records, or other items relevant to the enforcement of this 
Chapter.

D. Informal Resolution. The Department shall make every effort to resolve 
complaints informally, in a timely manner, and shall have a policy that the Department 
shall take no more than six months to resolve any matter, before initiating an 
enforcement action. The failure of the Department to meet these timelines within six 
months shall not be grounds for closure or dismissal of the complaint.

Section 13.27.100 Private rights of action.
A. An employee claiming violation of this chapter may bring an action in the 

municipal court or superior court of the State of California, as appropriate, against an 
employer and obtain the following remedies:

1. Back pay for each day during which the employer failed to pay the compensation 
required by this chapter.

2. Reinstatement, compensatory damages and punitive damages.
3. Reasonable attorney's fees and costs.
B. Notwithstanding any provision of this chapter or any other ordinance to the 

contrary, no criminal penalties shall attach for any violation of this article.
C. No remedy set forth in this chapter is intended to be exclusive or a prerequisite 

for asserting a claim for relief to enforce any rights hereunder in a court of law. This 
chapter shall not be construed to limit an employee's right to bring a common law cause 
of action for wrongful termination.

D. Nothing in this chapter shall be interpreted to authorize a right of action against 
the City. 

13.27.110 Relationship to other requirements.
This Chapter provides for payment of a local Living Wage and shall not be construed 

to preempt or otherwise limit or affect the applicability of any other law, regulation, 
requirement, policy or standard that provides for payment of higher or supplemental 
wages or benefits, or that extends other protections.

13.27.120 Application of Living Wage to Welfare-to-Work programs.
The Living Wage established under this Chapter shall apply to the Welfare-to-Work 

programs under which persons must perform work in exchange for receipt of benefits. 
Participants in Welfare-to-Work Programs within the City of Berkeley shall not, during a 
given benefits period, be required to work more than a number of hours equal to the 
value of all cash benefits received during that period, divided by the Living Wage. 
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13.27.130 Fees.
Nothing herein shall preclude the City Council from imposing a cost recovery fee on 

all Employers to pay the cost of administering this Chapter.

13.27.140 Severability.
If any part or provision of this ordinance, or the application of this ordinance to any 

person or circumstance, is held invalid, the remainder of this ordinance, including the 
application of such part or provisions to other persons or circumstances, shall not be 
affected by such a holding and shall continue in full force and effect. To this end, the 
provisions of this ordinance are severable.

Section 2. Copies of this Ordinance shall be posted for two days prior to adoption in the 
display case located near the walkway in front of Council Chambers, 2134 Martin Luther 
King Jr. Way. Within 15 days of adoption, copies of this Ordinance shall be filed at each 
branch of the Berkeley Public Library and the title shall be published in a newspaper of 
general circulation.
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ORDINANCE NO.       -N.S.

AMENDING BERKELEY MUNICIPAL CODE CHAPTER 13.27; PAYMENT OF LIVING 
WAGE TO EMPLOYEES OF CITY CONTRACTORS

BE IT ORDAINED by the Council of the City of Berkeley as follows:

Section 1.  That Berkeley Municipal Code Chapter 13.27 is amended to read as follows:
PAYMENT OF LIVING WAGE TO EMPLOYEES OF CITY CONTRACTORS

Sections:

13.27.010 Title and purpose.
13.27.020 Definitions.
13.27.030 Contractors, users of public property, City financial aid recipients and 

subcontractors subject to the requirements of this chapter.
13.27.040 Waivers.
13.27.045 Notice, posting, and payroll records.
13.27.050 Compensation required to be paid to specified employees.
13.27.060 Required contract provision.
13.27.070 Exemptions.
13.27.080 Retaliation and discrimination prohibited.
13.27.090 Employee complaints to City.
13.27.100 Private rights of action.
13.27.110 Relationship to other requirements.
13.27.120 Application of Living Wage to Welfare-to-Work programs.
13.27.130 Fees.
13.27.140 Severability.

Section 13.27.010  Title and purpose.
This ordinance shall be known as the "Berkeley Living Wage Ordinance." The 

purpose of this ordinance is to protect the public health, safety and welfare. It does this 
by requiring that public funds be expended in such a manner as to facilitate individual 
self-reliance by employees of City contractors, lessees, recipients of City financial aid 
and their respective subcontractors.

Section 13.27.020  Definitions.
The following definitions shall apply throughout this ordinance:
A. "City financial aid recipients" means all persons or entities that receive from the 

City direct assistance in the form of grants, loans, or loan guarantees, in-kind services, 
waivers of City fees, real property or other valuable consideration in an amount of more 
than $100,000 in any 12-month period. This term shall not include those who enjoy an 
economic benefit as an incidental effect of City policies, regulations, ordinances, or 
charter provisions.

B. "Marina zone" shall mean all land held in trust by the City of Berkeley pursuant to 
the Public Trust Tidelands grant from the State of California to the City of Berkeley, 
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Stats. 1962, Ch. 55; specifically, Aquatic Park and all land, including submerged land, 
which is west of Marina Boulevard as it is presently constructed and as if it were 
extended, in both northerly and southerly directions, to the Berkeley city limits and all 
land north of Spinnaker Way as it is presently constructed and as if it were extended to 
the shoreline, to the east, and to the Berkeley city limits, to the west.

C. "Non-profit" shall mean a non-profit organization described in Section 501c(3) of 
the Internal Revenue Code of 1954 which is exempt from taxation under Section 
501(c)(3) of that code, or any non-profit educational organization qualified under Section 
23701(d) of the Revenue and Taxation Code. 

D. "Service Charge" means all separately-designated amounts collected by an 
Employer from customers that are described in such a way that customers might 
reasonably believe that the amounts are for Employees or services rendered by 
Employees, including but not limited to those charges designated on receipts under the 
term "service charge," "automatic gratuity charge," "delivery charge," or "porterage 
charge."

Section 13.27.030 Contractors, users of public property, City financial aid 
recipients and subcontractors subject to the requirements of 
this chapter.

The persons and entities described below shall comply with the minimum 
compensation standards established by this chapter to the employees specified herein:

A. For-profit  vendors  of  services,  which  employ  six  or  more  employees and 
receive contract(s) for $25,000 or more in a 12-month period. Compliance shall be 
required during the term of said contract(s) as to any employees who spend 25% or 
more of their compensated time engaged in work directly related to the said contract(s).  

B. Non-profit vendors of services, which employ six or more employees and receive 
contracts of $100,000 or more in a 12-month period. Compliance shall be required 
during the term of said contract as to any employees who spend 50% or more of their 
compensated time engaged in work directly related to a City contract.

C. Lessees of public property, licensees, concessionaires, and franchisees, which 
employ six or more employees and generate $350,000 or more in annual gross 
receipts. Compliance shall be required during the lease term with regard to any 
employees who spend 25% or more of their compensated time on the leased property, 
or engaged in work directly related to the license, concession or franchise.

D. City financial aid recipients, which receive more than $100,000 in loans, or other 
cash and/or non-cash assistance in any 12-month period. Compliance shall be required 
for a period of five years following receipt of the aid with regard to employees who 
spend 25% or more of their compensated time engaged in work directly related to the 
purpose for which the City provided the aid.

E. Entities within the boundaries of the Marina Zone which employ six or more 
employees and generate $350,000 or more in annual gross receipts. Compliance shall 
be required with regard to any employees who spend 25% or more of their 
compensated time in the Marina Zone.

F. Subcontractors and sublessees of any of the entities, persons, or recipients 
described in subparagraphs A through D. Compliance shall be required during the term 
of the contract between the City and the prime contractor, lessee, licensee, 
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concessionaire, franchisee or City financial aid recipient as to any employees who 
spend 25% or more of their compensated time engaged in work directly related to the 
City contract, lease, license, concession, franchise or agreement providing financial aid. 

Section 13.27.040  Waivers.
The City Council may temporarily waive the requirements of this chapter upon a 

finding and determination that such a waiver is in the best interests of the City. Such 
waivers may not cover a period longer than 365 days, and may not be renewed or 
reissued to the same party in order to cover additional time. All waivers previously 
issued by the City shall expire 365 days after this Chapter becomes effective. 

13.27.045 Notice, posting, and payroll records.
A. By May 1 of each year, the Department shall publish and make available to 

Employers a bulletin announcing the adjusted Living Wage rate, which shall take effect 
on July 1. In conjunction with this bulletin, the Department shall by May 1 of each year 
publish and make available to Employers, in all languages spoken by more than five 
percent of the work force in the City, a notice suitable for posting by Employers in the 
workplace informing Employees of the current Living Wage rate and of their rights under 
this Chapter. 

B. Every Employer subject to the Living Wage Ordinance shall post in a conspicuous 
place at any workplace or job site in the City where any Employee works, the notice 
published each year by the Department informing Employees of the current Living 
Wage rate and of their rights under this Chapter, including healthcare and Paid Sick 
Leave. Every Employer shall post such notices in any language spoken by at least five 
percent of the Employees at the work-place or job site. Every Employer shall also 
provide each Employee at the time of hire with the Employer's name, address, and 
telephone number in writing. 

C. Employers shall retain payroll records pertaining to Employees for a period of four 
years, and shall allow the City access to such records, with appropriate notice and at a 
mutually agreeable time, to monitor compliance with the requirements of this Chapter. 
Where an Employer does not maintain or retain adequate records documenting wages 
paid or does not allow the City reasonable access to such records, the Employee’s 
account of how much he or she was paid shall be presumed to be accurate, absent 
clear and convincing evidence otherwise. Such records shall include the amount of 
hours worked, wages paid, and shall state, in unambiguous terms, the manner in which 
the Employer made their required healthcare expenditures for each Employee.

D. Every Employer shall post a notice in a conspicuous place at any workplace or 
job site in the City where any Employee works explaining how Service Charges are 
distributed among Employees. Employers shall report the amount of money collected as 
Service Charges to Employees no later than the end of the pay period when they were 
collected. In order to ensure that the distribution of Service Charges is lawful, 
Employers shall, upon request by an Employee, make available their records of sales 
and associated Service Charges in a given pay period.

Section 13.27.050 Compensation required to be paid to specified employees.
Except as provided in Section 13.27.060, an employer subject to this chapter 
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pursuant to Section shall provide to its covered employees the following minimum 
compensation terms for the duration of the covered period:

A. Wages. All employers subject to this chapter shall pay the required Living Wage 
rate. In addition, all subject Employers shall offer a medical benefit plan equal to or 
higher than the benefit rate requirement. If the employer does not offer the employees 
with such a medical benefit plan, the employer shall pay employees an hourly wage of 
not less than the Living Wage rate plus the value of the medical benefit rate. The hourly 
wage rate and health care expenditure rate required by this section will be adjusted 
automatically or modified annually pursuant to subsection D. The new rates shall be 
announced by May 1 of each year and shall become effective on June 30 of that year.

B. Time-off. Employees shall be entitled to at least 22 days off per year for sick 
leave, vacation, or personal necessity. Twelve of the required days off shall be 
compensated at the same rate as regular compensation for a normal working day. Ten 
of the required 22 days may be uncompensated days off. Employees who work part-
time shall be entitled to accrue compensated days off in increments proportional to that 
accrued by full-time employees. Employees shall be eligible to use accrued days off 
after the first six months of satisfactory employment or consistent with employer policy, 
whichever is sooner. Paid holidays, consistent with established employer policy, may be 
counted toward provision of the required 12 compensated days off.  

C. Additional compensation permissible. Nothing in this chapter shall be construed 
to limit an employer's discretion to provide greater wages or time-off to its employees. 

D. The wage rates required in subsection A shall be adjusted annually, effective 
June 30, to reflect increases during the preceding year in the Consumer Price Index for 
all urban consumers in the San Francisco-Oakland area, as published in April of each 
year by the U.S. Department of Labor, Bureau of Labor Statistics. 

E. Distribution of Service Charges. Service Charges shall be used by the Employer 
to directly benefit the Employees. No part of these charges may be paid to the 
Employer. This section does not apply to any tip, gratuity, money, or part of any tip, 
gratuity, or money that has been voluntarily paid or given to or left for an Employee by 
customers over and above the actual amount due for services rendered or for goods, 
food, drink, or articles sold or served to the customer. No part of this chapter shall be 
construed to limit or prohibit the amount of any tip or gratuity left for an Employee. No 
Employer or agent thereof shall deduct any amount from wages due to an Employee on 
account of a Service Charge or gratuity, or require an Employee to credit the amount, or 
any part thereof, of a Service Charge or gratuity against and as a part of the wages due 
to the Employee from the Employer or reduce required benefits of an Employee. Each 
Employer shall define the chain of service and associated job duties entitled to a portion 
of the distributed service charges and notify the Employees of the distribution formula 
as well as provide in writing to each employee its plan of distribution of service charges 
to employees. This Section shall not be applied to any events for which the employer 
already had a contract in place at the time the revised ordinance is adopted. 

Section 13.27.060 Required contract provision.
Every City contract, lease, license, concession agreement, franchise agreement or 

agreement for financial aid with an employer described in Section 13.27.030 or 
amendment thereto shall contain provisions requiring it to comply with the requirements 

Page 16 of 31



of this chapter as they exist on the date when the employer entered its agreement with 
the City or when such agreement is amended. Such contract provisions shall address 
the employer's duty to promptly provide to the City documents and information verifying 
its compliance with the requirements of this chapter, and sanctions for non-compliance. 

Section 13.27.070 Exemptions.
The requirements of this chapter shall not be applicable to the following employees:
A. An employee participating in a temporary job-training program in which a 

significant component of the employee's training consists of acquiring specialized job 
readiness knowledge, abilities or skills (e.g., the importance of proper work attire, 
punctuality and workplace demeanor.) 

B. An employee who is under 18 years of age, employed by a non-profit entity for 
after school or summer employment or as a trainee for a period not longer than 120 
days. 

C. An employee working for the employer for a period not exceeding six months in 
aggregate during any 12-month period. 

D. Volunteers. 
E. Employees of contractors on City public works projects subject to the 

requirements of Division 2, Part 7, of the California Labor Code, when said code 
requires compensation greater than that required by this chapter. 

F. An employee for whom application of the requirements of this chapter is 
prohibited by state or federal law. 

G. An employee subject to a bona fide collective bargaining agreement where the 
waiver of the provisions of this chapter are set forth in clear and unambiguous terms in 
such an agreement. 

Section 13.27.080 Retaliation and discrimination prohibited.
 It shall be unlawful for an Employer or any other party to discriminate in any manner or 
take any adverse action (including action relating to any term, condition or privilege of 
employment) against any person in retaliation for exercising rights protected under this 
Chapter. Rights protected under this Chapter include, but are not limited to: the right to 
file a complaint or inform any person about any party's alleged noncompliance with this 
Chapter; and the right to inform any person of his or her potential rights under this 
Chapter or otherwise educate any person about this Chapter or to assist him or her in 
asserting such rights. Protections of this Chapter shall apply to any person who 
mistakenly, but in good faith, alleges noncompliance with this Chapter. Taking adverse 
action against a person within ninety (90) days of the person's exercise of rights 
protected under this Chapter shall raise a rebuttable presumption of having done so in 
retaliation for the exercise of such rights.

Section 13.27.090 Employee complaints to City.
A. Guidelines. The Department shall be authorized to coordinate implementation 

and enforcement of this Chapter and may promulgate appropriate guidelines or rules for 
such purposes. The Department shall seek out partnerships with community-based 
organizations and collaborate with the Labor Commission to facilitate effective 
implementation and enforcement of this Chapter. Any guidelines or rules promulgated 
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by the Department shall have the force and effect of law and may be relied on by 
Employers, Employees and other parties to determine their rights and responsibilities 
under this Chapter. Any guidelines or rules may establish procedures for ensuring fair, 
efficient and cost-effective implementation of this Chapter, including supplementary 
procedures for helping to inform Employees of their rights under this Chapter, for 
monitoring Employer compliance with this Chapter, and for providing administrative 
hearings to determine whether an Employer or other person has violated the 
requirements of this Chapter.

B. Reporting Violations. An Employee or any other person may report to the 
Department any suspected violation of this Chapter. The Department shall encourage 
reporting pursuant to this subsection by keeping confidential, to the maximum extent 
permitted by applicable laws, the name and other identifying information of the 
Employee or person reporting the violation. Provided, however, that with the 
authorization of such person, the Department may disclose his or her name and 
identifying information as necessary to enforce this Chapter or other Employee 
protection laws. Any complaints received and all investigation documents related 
thereto shall be deemed exempt from disclosure pursuant to California Government 
Code, Sections 6254 and 6255. In order to further encourage reporting by Employees, if 
the Department notifies an Employer that the Department is investigating a complaint, 
the Department shall require the Employer to post or otherwise notify its Employees that 
the Department is conducting an investigation, using a form provided by the 
Department. 

C. Investigation. The Department shall be responsible for investigating any possible 
violations of this Chapter by an Employer or other person. The Department shall have 
the authority to inspect workplaces, interview persons and request the City Attorney to 
subpoena books, papers, records, or other items relevant to the enforcement of this 
Chapter.

D. Informal Resolution. The Department shall make every effort to resolve 
complaints informally, in a timely manner, and shall have a policy that the Department 
shall take no more than six months to resolve any matter, before initiating an 
enforcement action. The failure of the Department to meet these timelines within six 
months shall not be grounds for closure or dismissal of the complaint.

Section 13.27.100 Private rights of action.
A. An employee claiming violation of this chapter may bring an action in the 

municipal court or superior court of the State of California, as appropriate, against an 
employer and obtain the following remedies:

1. Back pay for each day during which the employer failed to pay the compensation 
required by this chapter.

2. Reinstatement, compensatory damages and punitive damages.
3. Reasonable attorney's fees and costs.
B. Notwithstanding any provision of this chapter or any other ordinance to the 

contrary, no criminal penalties shall attach for any violation of this article.
C. No remedy set forth in this chapter is intended to be exclusive or a prerequisite 

for asserting a claim for relief to enforce any rights hereunder in a court of law. This 
chapter shall not be construed to limit an employee's right to bring a common law cause 
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of action for wrongful termination.
D. Nothing in this chapter shall be interpreted to authorize a right of action against 

the City. 

13.27.110 Relationship to other requirements.
This Chapter provides for payment of a local Living Wage and shall not be construed 

to preempt or otherwise limit or affect the applicability of any other law, regulation, 
requirement, policy or standard that provides for payment of higher or supplemental 
wages or benefits, or that extends other protections.

13.27.120 Application of Living Wage to Welfare-to-Work programs.
The Living Wage established under this Chapter shall apply to the Welfare-to-Work 

programs under which persons must perform work in exchange for receipt of benefits. 
Participants in Welfare-to-Work Programs within the City of Berkeley shall not, during a 
given benefits period, be required to work more than a number of hours equal to the 
value of all cash benefits received during that period, divided by the Living Wage. 

13.27.130 Fees.
Nothing herein shall preclude the City Council from imposing a cost recovery fee on 

all Employers to pay the cost of administering this Chapter.

13.27.140 Severability.
If any part or provision of this ordinance, or the application of this ordinance to any 

person or circumstance, is held invalid, the remainder of this ordinance, including the 
application of such part or provisions to other persons or circumstances, shall not be 
affected by such a holding and shall continue in full force and effect. To this end, the 
provisions of this ordinance are severable.

Section 2. Copies of this Ordinance shall be posted for two days prior to adoption in the 
display case located near the walkway in front of Council Chambers, 2134 Martin Luther 
King Jr. Way. Within 15 days of adoption, copies of this Ordinance shall be filed at each 
branch of the Berkeley Public Library and the title shall be published in a newspaper of 
general circulation.
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CONSENT CALENDAR 

September 16, 2014 
 
To:  Honorable Mayor and Members of the City Council 
 
From:  Councilmember Jesse Arreguin 
 
Subject: Referral to Commission on Labor: Amendments to Living Wage Ordinance 

(Berkeley Municipal Code Chapter 13.27) 
 
RECOMMENDATION: 
Refer to the Commission on Labor the following suggested amendments to the Living  
Wage Ordinance, Berkeley Municipal Code Chapter 13.27: 
 

1. Amend Section 13.27.050.A to allow an employee the right to opt out of an 
employer provided medical benefit plan and still receive the higher compensation 
amount (currently $15.99 per hour) as cash in lieu if they provide proof of 
alternative coverage under a medical benefit plan. 

2. Amend the posting requirements, retaliation, complaint process, and 
enforcement sections to conform to the language in the recently adopted 
Minimum Wage Ordinance. 

 
BACKGROUND: 
The Berkeley City Council adopted a Living Wage Law in 2000 to require for-profit and 
non-profit businesses (at a certain threshold), that are under a City contract, to pay their 
employees a living wage and provide health insurance and paid time off. The current 
Living Wage rate is $13.71 per hour plus a medical benefit equivalent to at least 
$2.28 per hour. If the employer does not provide the employee at least $2.28 per hour 
toward an employee medical benefits plan, the employer shall pay an hourly wage of 
not less than $15.99. If an employer pays for health coverage and an employee elects 
not to receive coverage, the employer is permitted to pay the lower hourly rate.   
 
Two recent complaints filed by former and current employees of LAZ Parking, a city 
contractor who manages the City’s public parking garages, have alleged that the 
employer failed to pay the full rate of compensation and denied breaks and paid days 
off.  
 
The complaint made by Mr. Julio Castro alleging that LAZ Parking was required to 
provide Mr. Castro with the higher compensation amount because it did not provide 
actual medical coverage has raised issues regarding the loopholes in the current Living 
Wage Ordinance. Mr. Castro opted to not take the employer provided medical insurance 
plan, because he paid for another plan that was less costly. Nevertheless, despite the 
fact that the employer never directly provided health insurance coverage, they were 
able to pay Mr. Castro the lower wage, rather than include the differential for lack of 
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health coverage. Apparently, under city law all an employer has to do is offer health 
coverage but not directly provide it in order to pay the lower wage amount.  
 
Nowhere in the current Living Wage Ordinance does it state that the employer would 
pay the whole amount of the medical insurance plan. The employee would still pay a 
premium which depending on the cost of the insurance may be significant, and as result 
decrease the amount of take home pay an employee would be entitled to. The current 
language of the law provides incentives for employers to offer more expensive 
insurance plans with higher employee premiums in order to avoid paying a higher wage.  
 
The law was clearly written with the goal of extending benefits to employees, not taking 
them away. Similar to city employees, including City Councilmembers, contract 
employees subject to the Living Wage Ordinance, should be allowed to pay for 
alternative insurance and receive cash in lieu equivalent to the higher wage amount if 
they provide proof of insurance coverage. In addition, the City should explore changing 
the law to say that only if an employee is covered under an insurance plan can the 
employer pay the lower wage amount. These changes would close the existing loophole 
and ensure that contract employees are afforded the same rights as our city employees.  
 
In addition, the recently adopted Minimum Wage Ordinance included stronger language 
on posting of notices, notification of rights, making complaints, retaliation and 
enforcement. Since the Living Wage Ordinance was adopted in 2000 before the 
Minimum Wage Law, and since it affectively accomplishes the same goals - fair wages 
for employees - the City should amend the Living Wage law to conform to the notice, 
complaint, retaliation and enforcement requirements of the new Minimum Wage 
Ordinance.  
 
One of the issues alleged is the lack of proper notification of employees covered under 
the Living Wage Ordinance. The Minimum Wage Ordinance standards are stronger and 
require better notification and enforcement. Given that the City will be creating an 
enforcement position to implement both the Minimum Wage and Living Wage 
Ordinance, there should be consistency of the requirements for ease of enforcement.  
 
Also the notification requirements must be strengthened. There is no requirement for 
annual notification, so employees may not necessarily know what the wage amount has 
increased due to inflation. There is also no requirement that the notice provided to 
workers and required to be posted, has to include information on how to file a complaint 
and contact information on where to make a complaint. Providing better information on 
the wages, benefits, complaint process, and protection against retaliation will ensure 
that workers know their rights and can help prevent potential violations in the future.  
 
FINANCIAL IMPLICATIONS: 
Staff time involved in presenting the City Council’s referral to the Commission on Labor, 
analyzing the proposed changes, and proposing recommendations to the Commission 
and City Council.  
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CONTACT PERSON: 
Jesse Arreguin, Councilmember, District 4  981-7140  
 
Attachments: 

1. Current Living Wage Ordinance (B.M.C. Chapter 13.27) with sections highlighted 
to be changed 

2. July 9, 2014 East Bay Express Article “Berkeley Sides with Living Wage Law 
Violators” 
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Chapter 13.27 
PAYMENT OF LIVING WAGE TO EMPLOYEES OF CITY CONTRACTORS 

Sections: 

13.27.010    Title and purpose. 

13.27.020    Definitions. 

13.27.030    Contractors, users of public property, City financial aid recipients and 

subcontractors subject to the requirements of this chapter. 

13.27.040    Waivers. 

13.27.050    Compensation required to be paid to specified employees. 

13.27.060    Required contract provision. 

13.27.070    Exemptions. 

13.27.080    Retaliation and discrimination prohibited. 

13.27.090    Employee complaints to City. 

13.27.100    Private rights of action. 

13.27.010 Title and purpose. 

This ordinance shall be known as the "Berkeley Living Wage Ordinance." The purpose of this 

ordinance is to protect the public health, safety and welfare. It does this by requiring that public 

funds be expended in such a manner as to facilitate individual self-reliance by employees of City 

contractors, lessees, recipients of City financial aid and their respective subcontractors. (Ord. 

6548-NS § 2, 2000) 

13.27.020 Definitions. 

The following definitions shall apply throughout this ordinance: 

A.    "City financial aid recipients" means all persons or entities that receive from the City direct 

assistance in the form of grants, loans, or loan guarantees, in-kind services, waivers of City 

fees, real property or other valuable consideration in an amount of more than $100,000 in any 

12-month period. This term shall not include those who enjoy an economic benefit as an 

incidental effect of City policies, regulations, ordinances, or charter provisions. 

B.    "Marina zone" shall mean all land held in trust by the City of Berkeley pursuant to the Public 

Trust Tidelands grant from the State of California to the City of Berkeley, Stats. 1962, Ch. 55; 

specifically, Aquatic Park and all land, including submerged land, which is west of Marina 
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Boulevard as it is presently constructed and as if it were extended, in both northerly and 

southerly directions, to the Berkeley city limits and all land north of Spinnaker Way as it is 

presently constructed and as if it were extended to the shoreline, to the east, and to the 

Berkeley city limits, to the west. 

C.    "Non-profit" shall mean a non-profit organization described in Section 501c(3) of the 

Internal Revenue Code of 1954 which is exempt from taxation under Section 501(c)(3) of that 

code, or any non-profit educational organization qualified under Section 23701(d) of the 

Revenue and Taxation Code. (Ord. 6583-NS § 2, 2000: Ord. 6548-NS § 2, 2000) 

13.27.030 Contractors, users of public property, City financial aid recipients and 

subcontractors subject to the requirements of this chapter. 

The persons and entities described below shall comply with the minimum compensation 

standards established by this chapter to the employees specified herein: 

A.    For-profit vendors of services, which employ six or more employees and receive contract(s) 

for $25,000 or more in a 12-month period. Compliance shall be required during the term of said 

contract(s) as to any employees who spend 25% or more of their compensated time engaged in 

work directly related to the said contract(s). 

B.    Non-profit vendors of services, which employ six or more employees and receive contracts 

of $100,000 or more in a 12-month period. Compliance shall be required during the term of said 

contract as to any employees who spend 50% or more of their compensated time engaged in 

work directly related to a City contract. 

C.    Lessees of public property, licensees, concessionaires, and franchisees, which employ six 

or more employees and generate $350,000 or more in annual gross receipts. Compliance shall 

be required during the lease term with regard to any employees who spend 25% or more of their 

compensated time on the leased property, or engaged in work directly related to the license, 

concession or franchise. 

D.    City financial aid recipients, which receive more than $100,000 in loans, or other cash 

and/or non-cash assistance in any 12-month period. Compliance shall be required for a period 

of five years following receipt of the aid with regard to employees who spend 25% or more of 
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their compensated time engaged in work directly related to the purpose for which the City 

provided the aid. 

E.    Entities within the boundaries of the Marina Zone which employ six or more employees and 

generate $350,000 or more in annual gross receipts. Compliance shall be required with regard 

to any employees who spend 25% or more of their compensated time in the Marina Zone. 

F.    Subcontractors and sublessees of any of the entities, persons, or recipients described in 

subparagraphs A through D. Compliance shall be required during the term of the contract 

between the City and the prime contractor, lessee, licensee, concessionaire, franchisee or City 

financial aid recipient as to any employees who spend 25% or more of their compensated time 

engaged in work directly related to the City contract, lease, license, concession, franchise or 

agreement providing financial aid. (Ord. 6583-NS § 2, 2000: Ord. 6548-NS § 2, 2000) 

13.27.040 Waivers. 

The City Council may waive the requirements of this chapter upon a finding and determination 

that such a waiver is in the best interests of the City. (Ord. 6548-NS § 2, 2000) 

13.27.050 Compensation required to be paid to specified employees. 

Except as provided in Section 13.27.060, an employer subject to this chapter pursuant to 

Section 13.27.030 shall provide to its covered employees the following minimum compensation 

terms for the duration of the covered period: 

A.    Wages. If the employer pays at least $1.62 per hour per employee towards an employee 

medical benefits plan, which allows the employees to receive employer-compensated care from 

a licensed physician, the employer shall pay employees an hourly wage of not less than $9.75. 

If the employer does not provide the employees with such a medical benefit plan, the employer 

shall pay employees an hourly wage of not less than $11.37. The hourly wage rate required by 

this section will be adjusted automatically or modified annually pursuant to subsection D. 

B.    Time-off. Employees shall be entitled to at least 22 days off per year for sick leave, 

vacation, or personal necessity. Twelve of the required days off shall be compensated at the 

same rate as regular compensation for a normal working day. Ten of the required 22 days may 

be uncompensated days off. Employees who work part-time shall be entitled to accrue 

compensated days off in increments proportional to that accrued by full-time employees. 
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Employees shall be eligible to use accrued days off after the first six months of satisfactory 

employment or consistent with employer policy, whichever is sooner. Paid holidays, consistent 

with established employer policy, may be counted toward provision of the required 12 

compensated days off. 

C.    Additional compensation permissible. Nothing in this chapter shall be construed to limit an 

employer’s discretion to provide greater wages or time-off to its employees. 

D.    The wage rates required in subsection A shall be adjusted annually, effective June 30, to 

reflect increases during the preceding year in the Consumer Price Index for all urban consumers 

in the San Francisco-Oakland area, as published in April of each year by the U.S. Department 

of Labor, Bureau of Labor Statistics. 

E.    Notification of rights under chapter. Employers subject to this chapter pursuant to 

Section 13.27.030, shall give written notification to each current and new employee of his or her 

potential rights under this chapter in a form provided by the City. Such notice shall also be 

posted prominently in areas where it will be seen by all employees. (Ord. 6765-NS § 1, 2003: 

Ord. 6583-NS § 2, 2000: Ord. 6548-NS § 2, 2000) 

13.27.060 Required contract provision. 

Every City contract, lease, license, concession agreement, franchise agreement or agreement 

for financial aid with an employer described in Section 13.27.030 or amendment thereto shall 

contain provisions requiring it to comply with the requirements of this chapter as they exist on 

the date when the employer entered its agreement with the City or when such agreement is 

amended. Such contract provisions shall address the employer’s duty to promptly provide to the 

City documents and information verifying its compliance with the requirements of this chapter, 

and sanctions for non-compliance. (Ord. 6548-NS § 2, 2000) 

13.27.070 Exemptions. 

The requirements of this chapter shall not be applicable to the following employees: 

A.    An employee participating in a temporary job-training program in which a significant 

component of the employee’s training consists of acquiring specialized job readiness 

knowledge, abilities or skills (e.g., the importance of proper work attire, punctuality and 

workplace demeanor.) 
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B.    An employee who is under 18 years of age, employed by a non-profit entity for after school 

or summer employment or as a trainee for a period not longer than 120 days. 

C.    An employee working for the employer for a period not exceeding six months in aggregate 

during any 12-month period. 

D.    Volunteers. 

E.    Employees of contractors on City public works projects subject to the requirements of 

Division 2, Part 7, of the California Labor Code, when said code requires compensation greater 

than that required by this chapter. 

F.    Employees who are standing by or on-call according to the criteria established by the Fair 

Labor Standards Act, 29 U.S.C. Section 201. This exemption shall apply only during the time 

when the employee is actually standing by or on-call. 

G.    An employee for whom application of the requirements of this chapter is prohibited by state 

or federal law. 

H.    An employee subject to a bona fide collective bargaining agreement where the waiver of 

the provisions of this chapter are set forth in clear and unambiguous terms in such an 

agreement. (Ord. 6548-NS § 2, 2000) 

13.27.080 Retaliation and discrimination prohibited. 

A.    No employer shall retaliate or discriminate against an employee in his or her terms and 

conditions of employment by reason of the person’s status as an employee protected by the 

requirements of this chapter. 

B.    No employer shall retaliate or discriminate against a person in his or her terms and 

conditions of employment by reason of the person reporting a violation of this chapter or for 

prosecuting an action for enforcement of this chapter. (Ord. 6548-NS § 2, 2000) 

13.27.090 Employee complaints to City. 

A.    An employee who alleges violation of any provision of the requirements of this chapter may 

report such acts to the City. The City Manager may establish a procedure for receiving and 

investigating such complaints and take appropriate enforcement action. 
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B.    Any complaints received shall be treated as confidential matters, to the extent permitted by 

law. Any complaints received and all investigation documents related thereto shall be deemed 

exempt from disclosure pursuant to California Government Code, Sections 6254 and 6255. 

(Ord. 6548-NS § 2, 2000) 

13.27.100 Private rights of action. 

A.    An employee claiming violation of this chapter may bring an action in the municipal court or 

superior court of the State of California, as appropriate, against an employer and obtain the 

following remedies: 

1.    Back pay for each day during which the employer failed to pay the compensation 

required by this chapter. 

2.    Reinstatement, compensatory damages and punitive damages. 

3.    Reasonable attorney’s fees and costs. 

B.    Notwithstanding any provision of this chapter or any other ordinance to the contrary, no 

criminal penalties shall attach for any violation of this article. 

C.    No remedy set forth in this chapter is intended to be exclusive or a prerequisite for 

asserting a claim for relief to enforce any rights hereunder in a court of law. This chapter shall 

not be construed to limit an employee’s right to bring a common law cause of action for wrongful 

termination. 

D.    Nothing in this chapter shall be interpreted to authorize a right of action against the City. 

(Ord. 6548-NS § 2, 2000) 
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